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Thi s appeal has been taken in accordance with 46 USC 7702 and
46 CFR 5. 701.

By order dated 1 Novenber 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, suspended
Appellant's license for one nonth, remtted on three nonths'
probation, upon finding proved the charge of m sconduct. The first
specification found proved alleges that Appellant, wunder the
authority of the captioned |icense, between 22 and 27 January 1985,
wrongfully operated the vessel ZENOVI A carrying passengers for hire
while the vessel was docunented exclusively for pleasure, in
violation of 46 CFR 67.45-109. The second specification found
proved all eges that Appellant, under the authority of the captioned
license, during the sane time period, wongfully operated the
ZENOVI A carrying passengers for hire while liquified petrol eum gas
was used, in violation of 46 CFR 25.45-1(a), 46 CFR 147.03-11 and
46 CFR 147.05-100 Table S.

The hearing was held at Mam, Florida, on 1 October 1985.

Appel  ant was not present at the hearing. He was, however
represented by professional counsel who entered an answer of "no
contest"” on Appellant's behalf. The Adm nistrative Law Judge
instructed Appellant's counsel to submt subsequent to the hearing
a power of attorney authorizing counsel to act on Appellant's
behal f, and an affidavit authorizing Appellant's counsel to enter
an answer of "no contest." These documents were submtted, and
made a part of the record. (Respondent's Exh. A & B.)

The Investigating Oficer introduced in evidence two exhibits.
Appel I ant introduced in evidence two exhibits.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specifications
had been proved, and entered a witten order suspending al
| i censes and/or docunents issued to Appellant for a period of one
month, remtted on three nonths' probation.



The conpl ete Decision and Order was served on 6 Novenber 1985.
Appeal was tinely filed and perfected on 5 Decenber 1985.

FI NDI NGS OF FACT

At all tinmes relevant during the period of 22-27 January 1985,
Appel | ant was serving as operator aboard the S/V ZENOVI A under the
authority of his license which authorizes himto act as operator of
mechanically and sail powered passenger carrying vessels of not
nore than 50 gross tons upon the Atlantic Ocean, not nore than 50
mles offshore, between Cape Canaveral, Florida and Key West,
Fl ori da.

The S/V ZENOVI A was docunented as a pl easure vessel. During
this period, the vessel had been chartered for a one-week voyage as
part of a learning-to-sail operation. Odinarily, these trips were
arranged by the vessel owners under a purported bareboat charter.
However, for this trip, no witten agreenent was executed. The
ZENOVI A was equi pped with an LPG stove.

BASES OF APPEAL

Appel | ant advances several argunments on appeal:

1. The attorney who represented Appellant at the hearing had
been instructed not to plead "no contest."

2. The letter fromthe conplainant! is not worthy of belief.

3. The findings are not supported by substantial evidence,
since a bareboat charter covered the voyage in question

Appear ance: Appellant, pro se.
OPI NI ON
I

Appellant first states that he is no | onger represented by the
attorney who represented himat the hearing, and asserts that his
counsel at the hearing was instructed not to plead "no contest."
This argunment is not supported by the record, which contains the
two Respondent's exhibits described above.

1Coast Quard investigation into this incident was initiated
as the result of a letter of conplaint fromone of the
passengers, a copy of which was received by the Investigating
Oficer. The letter was not introduced in evidence.
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The power of attorney executed by Appellant (Respondent's Exh.
A) states, in pertinent part:

| expressly authorize ny said counsel, whether or not |
am present, to enter a plea on ny behal f.

The affidavit executed by Appellant (Respondent's Exh. B)
states, in pertinent part:

1. | amthe nanmed Respondent in the above-styled case.

2. | have read or have had read to nme the charges which
form the basis of this proceeding and understand ny
rights and renmedi es thereunder.

3. | have authorized ny attorney . . . to enter a plea
of "no contest” and | understand the nature of that plea.

An Appellant who is "represented t hroughout the proceedi ng by
pr of essi onal counsel of his own choice, is not likely to be heard
with instant synpathy when he attacks for the first tinme on appeal
the performance of the selected counsel."” Appeal Decision 2159
(MLICI). See also Appeal Decision 1948 (BONVILLIAN) (Appell ant
cannot be heard, nonths after hearing, to inpeach activity of
counsel of his own selection.).

Appel I ant next contends that the letter of conplaint which
gave rise to the Coast Quard investigation is not worthy of belief.
Since this letter is not in evidence, it will not be considered on
appeal . Appeal Decision 2340 (JAFFEE) and cases cited therein. See
5 USC 556(e).

Finally, Appellant argues that a valid bareboat charter
existed. This assertion is in direct contravention of the answer
entered on Appellant's behalf at the hearing. An answer of "no
contest” elimnates any factual controversy and is sufficient to
support a finding of "proved" by the Adm nistrative Law Judge, 46
CFR 5.527(c). Appeal Decision 2268 (HANKINS). See Appeal
Deci sions 2362 (ARNOLD) and 2376 (FRANK)

CONCLUSI ON

Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Admnistrative
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Law Judge. The hearing was conducted in accordance with the
requi renents of applicable regul ations.

ORDER

The decision of the Admnistrative Law Judge dated at
Jacksonville, Florida, on 1 Novenber 1985, is AFFI RVED

J. C IRWN
Vice Admral, U S. Coast Cuard
VI CE COVIVANDANT

Si gned at Washington, D.C. this 14th day of October, 1986.



